At the moment  that a mandatory  standard is violated,   the  immediate
threat to miner  safety  is  identical  regardless  of  whether  an  inspector
is present  to  observe the vlolative  act.     In both  instances  a hazard has
occurred and miner safety has  been  jeopardized.     Beyond   this  initial
exposure, however,   the level  of harm that  is posed by an unobserved
violation begins  to  transcend  that  posed by an observed violation  for
two  reasons.     First,   if an inspector observes  a violation being  committed,
he will immediately order its  cessation and  the  associated  threat  of harm
to the miner will end.     Where an inspector  is not present   to   intervene,
however,   the violative act and the associated hazard  will   likely  continue
to exist until  the work task being performed in a violative manner   is
completed.     Second,  where a violation has  not  been  observed by  an  inspec-
tor  the violative conduct is more  likely  to be repeated  in  the  future due
to the lack of any  immediate  intervening  sanction directed at  the violative
act dissuading its repetition.     This latter consideration  is   forcefully
illustrated  in the present  case by  the recurring instances  of miners
working under unsupported roof at Nacco's mine  that prompted   the  miners1
representative's  complaint  to MSHA and request  for  intervention.     Therefore,
despite Nacco's  and  the dissent's   suggestions  to  the  contrary,   the hazard
or threat to miner  safety posed by violations  that  are not  observed  by
MSHA inspectors  often will exceed,   in duration as well  as   instances  of
exposure,   the hazard  posed by violations   that happen  to  be  caught by
inspectors  during the period of  their  existence.

Since violations  that occurred  but were not observed  by MSHA
inspectors  during the period of  their  existence pose  at   least  as   great,
if not greater,   danger to miner safety as  violations  that  are  observed,
the necessity and  logic of applying  the enforcement procedures  in section
104(d)   to unobserved  as well as observed  violations  is  evident.      In  both
instances MSHA inspectors will have determined  that violations  of manda-
tory standards occurred.     In both  instances  citations  specifying  the
nature of the violations and addressing abatement measures will be
issued. _4/     In both instances  the  inspectors will determine whether
the violation resulted  from the operator1 s  unwarrantable  conduct  and,
if  so,   the operator will be put  on notice  that  further unwarrantable
violations will  result  in the  cessation of mining  operations   through
the  issuance of  withdrawal orders.     In  short,   in both  instances   the
important sanctions Congress provided  in  section 104(d)   can be
logically invoked and effectively directed   at  the precise  type  of
aggravated operator conduct to which section 104(d)  was   intended   to
be applied.

For the foregoing reasons,  as  to   the question of  law before us,   I
agree with  the majority's conclusion that   the  Secretary  is not  barred
from issuing a citation pursuant to  section 104 (d) (1)   of   the Mine Act
for a violation  that occurred  but  is no longer  in  existence   so   as   to  be
observable during an MSHA inspection.

_4/      Abatement of an observed  instance of  a miner working  under unsup-
ported roof normally would  involve   removal  of  the miner   from the  unsafe
area and  instruction of the miner,   and others  if appropriate,   concerning
the need  for   future compliance with  roof  control  standards.     Abatement
of a similar,   but unobserved,   violation necessarily would   emphasize  the
latter.
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